From: Rowan Kersley

To: Council

Cc: Senior Management Team; Trish Sarnicki; Rebecca MacKay
Subject: Council Correspondence - Week Ending July 12/19

Date: Friday, July 12, 2019 3:59:03 PM

Attachments: 2019-07-12 correspondence.pdf

Good Afternoon Council,

Please find attached the following item of correspondence received the week of July 8-12,
2019.

From Re: Date Actions (if
Received necessary)
1. LPAT Decision re: By-Law No. 2018- | July 8/19
34-7511 - Mercuri v. Lincoln
(Town)
Thank you.

Rowan Kersley

Administrative Assistant, Community Services
Town of Lincoln

Direct: 905-563-2799 ext. 221

Tel: 905-563-8205

RKersley@lincoln.ca
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ISSUE DATE: July 8, 2019 CASE NO(S).: PL180587

The Ontario Municipal Board (the “OMB”) is continued under the name Local Planning
Appeal Tribunal (the “Tribunal”), and any reference to the Ontario Municipal Board or
Board in any publication of the Tribunal is deemed to be a reference to the Tribunal.

PROCEEDING COMMENCED UNDER subsection 34(19) of the Planning Act, R.S.O.
1990, c. P.13, as amended

Appellant: Tania and Basil Mercuri
Subject: By-law No. 2018-34-Z511
Municipality: Town of Lincoln

LPAT Case No.: PL180587

LPAT File No.: PL180587

LPAT Case Name: Mercuri v. Lincoln (Town)
Heard: June 10, 2019 in Lincoln, Ontario
APPEARANCES:

Parties Counsel*/Representative
Tania Mercuri (“Appellant”) Self-represented

Town of Lincoln (“Town”) T. Halinski*

Cuesta Estates & Winery Inc. J. Doherty*/J. Minnes*
(“Applicant”)

DECISION OF THE TRIBUNAL DELIVERED BY BLAIR S. TAYLOR AND ORDER OF
THE TRIBUNAL

INTRODUCTION

[1] On June 10, 2019 the Tribunal held a Case Management Conference (“CMC”) at
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which time it decided the hearing would proceed in writing to be supplemented only by
the production of a current air photo, and affidavits with regard to A Place to Grow:
Growth Plan for the Greater Golden Horseshoe 2019 (“Growth Plan 2019”).

[2] Those materials have now been received and the Tribunal has added these
materials to the Exhibits List of June 10, 2019.

CONTEXT

[3] This is an appeal by the Appellant with regard to the passage of a Zoning By-law
Amendment (“ZBA”) by the Town to permit the use of a former church as a banquet
facility having a maximum gross floor area of 483 square metres (sq m”) as located
within a 3.3 hectare site situated at the north east corner of King Street and Maplegrove
Road (the Subject Lands).

[4] The Regional’s Official Plan designates the Subject Lands as being within a
Unique Agricultural Area. The Town’s Official Plan designates the Subject Lands as
Specialty Agriculture and the Subject Lands are currently zoned Agricultural (A-60): a
site-specific provision to accommodate an estate winery/microbrewery. However, the

site-specific provisions do not include a banquet facility as a permitted use.

[5] The development proposal seeks to have the former church used as a banquet

facility.

BACKGROUND

[6] On July 11, 2017, the Ontario Municipal Board (“Board”) issued its decision with
regard to a previous ZBA by the Applicant for the Subject Lands to enable a
microbrewery establishment on the Subject Lands. The Appellant in that case is the

same Appellant in this matter.

[7] The Board'’s decision in 2017 dismissed the appeal and the site-specific ZBA
came into full force and effect.
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[8] The Board’s decision made an anticipatory reference to the subject application.
It stated:

...The property also includes a church. Its redevelopment would however

be subject to a separate application as recommended by Town Staff

following the public meeting.
[9] Subsequently the Applicant made a development proposal to the Town for the
use of the former church located on the Subject Lands as a banquet facility. The
Official Plan (s. 2.1.5.4.3.3) provides that larger scale agro-tourism uses accessory to
estate wineries, (such as banquet facilities, large restaurants and accommodation
facilities) where the proposed total floor area exceeds 235 sq m, will require an

amendment to the Official Plan.

[10] As the church is about 483 sg m in gross floor area, the Applicant filed both an
Official Plan Amendment (“OPA”) and a ZBA.

[11] The Town Staff Planning report (dated for the Planning Committee meeting of
May 14, 2018) reviewed the Provincial Policy Statement 2014 (“PPS”), reviewed the
Growth Plan for the Greater Golden Horseshoe (2017), reviewed the Greenbelt Plan,
the Regional’s Official Plan, the Town’s Official Plan and ZBA, and formed the opinion
that the proposed use was an appropriate adaptive reuse of an existing building and
that the applications were consistent with the Greenbelt Plan, the PPS, and conformed
to the Regional Plan. Accordingly, Town Planning staff recommended approval of the
OPA and ZBA to Town Council.

[12] Town Council approved the site-specific OPA (“OPA 5”) permitting a maximum
gross floor area for a banquet facility of 483 sq m., and the ZBA and the Appellant
appealed both to the Tribunal.

[13] The Tribunal conducted a screening exercise with regard to the validity of the
appeals. The Tribunal found that the OPA appeal was not valid and dismissed the

appeal.
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[14] Hence the only matter before the Tribunal is the appeal of the ZBA.

THE STATUTORY REGIME

[15] Section 34(19.0.1) of the Planning Act (“PA”) provides as follows:

An appeal under subsection (19) may only be made on the basis that
the by-law is inconsistent with a policy statement issued under subsection
3(2), fails to conform or conflicts with a provincial plan or fails to
conform with an applicable official plan. (emphasis added)

THE APPEAL RECORD

[16] The Appeal Record consists of the following documents, (excluding the Motion
materials that were heard at the CMC): the Case Synopsis and Appeal Record of the
Appellant (Exhibits 7A and 7B), the Case Synopsis and Responding Appeal Record of
the Town (Exhibits 8A and 8B), the Applicant’'s Case Synopsis and Appeal Record
(Exhibits 2A and 2B), the air photo (Exhibit 9), and the Growth Plan 2019 affidavits from
the Town, the Applicant, and the Appellant being exhibits 10, 11, and 12 respectively.

[17] Exhibit 7B contains the affidavit of the Appellant in which she submits inter alia
that there is no statement in any way, shape or form that would indicate in the ZBA that
the banquet facility is restricted to the reuse of the church and that effectively this would
permit the construction of a banquet facility on any area of the 3.3 hectares of the
Subject Lands and that therefore the ZBA as passed is entirely ambiguous. Further,
she submits that the use of the banquet facility that is open to weddings, public
meetings, and corporate events is not secondary or ancillary to the microbrewery and is
in fact a stand-alone facility and as such it is not an agricultural use as was required to
be approved by the ZBA.

[18] Exhibit 2B contains the affidavit of Brenda Khes, a land use planner whose
affidavit addresses the matters to be considered in s. 34(19.0.1) and opines that the
ZBA is consistent with the PPS, conforms to the Growth Plan 2017 and the Greenbelt
Plan and the Region of Niagara Plan and the Town’s Official Plan as amended by

Official Plan Amendment No. 5.
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[19] Exhibit 8B contains an affidavit of Monika Cocchiara, a land use planner with the
Town. She processed the OPA and ZBA applications of the Applicant and had also
testified in the Ontario Municipal Board hearing in 2016, which lead to its decision on

January 11, 2017 concerning the Subject Lands.

[20] Her planning opinion as found in her affidavit is that the ZBA is consistent with
the PPS, conforms to the Growth Plan 2017, conforms to the Greenbelt Plan, conforms
to the policies of the Regional’s Official Plan and conforms with the Town’s Official Plan
as amended by OPA 5.

COMMENTARY

[21] The amendments to the PA as exemplified by s. 34 (19.0.1) clearly provide that

the onus is on the Appellant to demonstrate that the ZBA is inconsistent with the PPS,

fails to conform or conflicts with a Provincial Plan, or fails to conform with an applicable
Official Plan.

[22] There are no objections from the Region with regard to its Official Plan.

[23] The appeal of the OPA was screened by the Tribunal and found not to be valid

and thus the Subject Lands are designated on a site-specific basis as follows:

2.1.6.8 In addition to the permitted uses of the Speciality Agricultural

designation, those lands located in Part of Lot 6, Concession 4, in the

former Township of Clinton, may also be used for a banquet facility, with

a maximum gross floor area of 483 square metres.
[24] With regard to the PPS, the Tribunal notes that s. 4.7 of the PPS provides that
the most important vehicle for the implementation of the PPS is the Official Plan. In this
case the Official Plan specifically envisages a banquet facility on the Subject Lands at a

size not greater than 483 sq m.

[25] With regard to the Greenbelt Plan and the use of the former church as a banquet
facility, it would appear to the Tribunal to be an adaptive reuse of a former institutional

use in an agricultural area. The Greenbelt Plan in conjunction with the Province’s
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Guidelines on Permitted Uses on Prime Agricultural Areas, provides that a full range of
agriculture-related uses and on-farm diversified uses are permitted, and that they are to

be compatible with and not hinder surrounding agricultural operations.

[26] With regard to the Growth Plan 2019 the Tribunal finds that the microbrewery is
an on-farm diversified use permitted in an agricultural area and that a banquet facility
would contribute to diversified farming activities in the area by providing an additional

use to the agricultural network.

[27] With regard to the Regional’s Official Plan, the Subject Lands are designated as
a Unique Agricultural Area and there is no objection by the Region and the proposed
use of the church as a banquet facility is value added to the agra-tourism use that would

benefit by being in close proximity to the existing brewery operation.

[28] With regard to the local Official Plan, as noted above, the Subject Lands are
designated on a site-specific basis to allow the banquet facility to a maximum gross
floor area of 483 sq m.

DRAFTING OF THE ZBA

[29] The Appellant submits that there is ambiguity associated with the wording of the
draft ZBA as there is nothing in the ZBA as presently drafted that would restrict the
banquet facility to the reuse of the church and therefore the by-law as drafted would

allow a banquet facility on any portion of the entire 3.3 hectares of the Subject Lands.

[30] The draft ZBA adopted by Town Council is found at Exhibit 8B and at page 094.

It reads as follows:

8.4.60 A-60 (MICRO-BREWERY)

Notwithstanding the provisions of the Agricultural Zone, in addition
to the permitted uses of the Agricultural (A-60) Zone, the lands

indicated as A-60 on Schedule ‘A’ may also be used for a Banquet
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Facility and shall be subject to the following provisions:

a. Maximum gross floor area for a - 483 square
metres. Banquet Facility.
[31] Inresponse to this Ms. Khes the planner for the Applicant opined with regard to
the ambiguity alleged by the Appellant and stated that the clear intent is to provide for
the banquet facility in the former church and that to clarify this the ZBA could be

amended to read as follows:

A banquet facility with a maximum gross floor area of 483 sq m shall be
permitted within the existing church building located adjacent to the north

property line inclusive of an addition.

FINDINGS

[32] The Tribunal prefers the evidence of Ms. Khes and Ms. Cocchiara.

[33] The Tribunal finds that this development application was anticipated by the
Board'’s decision in 2017, and that the OPA and ZBA were recommended by Town

Planning Staff to Town Council.

[34] The appeal of the OPA by the Appellant was found not to be valid.

[835] Thus, for the appeal of this ZBA, the Town’s Official Plan has a site-specific
provision allowing a banquet facility use of up to 483 sq m on the Subject Lands.

[36] The Tribunal finds that the ZBA: satisfies the interests of the Province as set out
in s. 2 of the PA, is consistent with the PPS, conforms to the Greenbelt Plan and the
Growth Plan 2019, conforms to the Region’s Official Plan and the Town’s Official Plan

as being a contribution to diversified farming activities in an agricultural area.

[37] W.ith regard to the alleged ambiguity of the ZBA, the Tribunal notes that in the
Town Planning Staff report the following: “...The banquet facility is proposed to be
located within the former church building.”
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[38] While it would appear that the intent of the ZBA is clear from the Town Planning
Staff report, the Tribunal agrees that there is nothing in the draft ZBA that speaks

directly to the location of the banquet facility being within the former church building.

[39] Ms. Khes’s suggested wording for the ZBA (noted above) would have resolved

any concern with regard to the location of the banquet facility.

[40] Prior to Bill 139, (and presumably after the proclamation of Bill 108), the Tribunal
would simply have allowed the appeal in part and modified the drafting of the ZBA to

resolve any ambiguity between the intent of Town Council and the drafting of the ZBA.

[41] However, that jurisdiction is not found in Bill 139.

[42] Under the provisions of Bill 139, the Tribunal must find, in this case, that a ZBA
fails to conform with an applicable Official Plan and then if it does, to repeal the ZBA

and send it back to Town Council for its consideration.

[43] Here, the clear intent of the development application as stated in the Town
Planning Staff report is that there would be the adaptive reuse of the former church as

the banquet facility at a maximum gross floor area of 483 sq m.

[44] OPA 5 permits a banquet facility of 483 sq m on the Subject Lands, but the OPA

itself does not specify where.

[45] Thus, the Tribunal finds that while it may have been desirable to specify in the
ZBA, as Ms. Khes suggests, that the banquet facility would be in the former church, the
Tribunal cannot find that the ZBA fails to conform to OPA 5, as OPA 5 is itself silent as

to the location of the banquet facility on the Subject Lands.

[46] Were this pre Bill 139 (or post Bill 108 appeal), the Tribunal would simply have

allowed the appeal in part and modified the ZBA accordingly.

[47] However, that jurisdiction does not now exist.
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[48] Therefore the Tribunal dismisses the appeal.

[49] This is the Order of the Tribunal.

“Blair S. Taylor”

BLAIR S. TAYLOR
MEMBER

If there is an attachment referred to in this document,
please visit www.elto.gov.on.ca to view the attachment in PDF format.

Local Planning Appeal Tribunal
A constituent tribunal of Tribunals Ontario - Environment and Land Division
Website: www.elto.gov.on.ca Telephone: 416-212-6349 Toll Free: 1-866-448-2248






